1180443604215

......
,,,,,,,,,
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DeFazio for Congress '
Robert Ackerman, Treasurer ocT 12 201
P.0.Box 1316
Springfield, OR 97477
RE: MUR 6446
DeFazio for Congress

Dear Mr. Ackerman:

On December 29, 2010, the Federal Election Commission notified you of a complaint
alleging violations of certain sections of the Federal Election Campaign Act of 1971, as amended
(“the Act™). On October 4, 2011, the Commission faund, on the basis of the information in the
coraplaint, and iriformation provided by you, that there is no reason to believe that DeFazio for
Congress, and you, in your official capacity as treasurer, violated 2 U.S.C. § 441b(a) or 2 U.S.C.
§ 434(b) of the Act. Accordingly, the Commission closed its file in this matter.

Documents related to the case will be placed on the public record within 30 days. See
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003) and Statement of Policy Regarding Placing First General
Counsel’s Reports on the Public Racord, 74 Feil. Riag. 66132 (Dec. 14, 2609). Fhe Fectual and
Legal Analysis, which explains the Coinmission’s findings, is eaelosed for your informatiom.

If you have any questions, please contact Audra Hale-Maddox, the attorney assigned to
this matter, at (202) 694-1650.

Sincerely,

Assistant General Counsel

Enclosure
Factual and Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: DeFazio for Congress and Robert Ackerman, MUR 6446
in his official capacity as treapurer
Congresaman Peter DeFazio
L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election Commission by
Lynnelle Kummelehne. See 2 U.S.C. § 437g(a)(1).

II. FACTUAL SUMMARY .

This complaint concerns the appearance of Congressman Peter DeFazio, a federal
officeholder and federal candidate, at the October members-only meeting of the Rotary Club of
Coos Bay-North Bend, Oregon, (“the Club”) a 501(c)(4) corporation, shortly before the 2010
general election. The complaint states that on “October 12, 2010, Rep. Peter DeFazio was the
special speaker and appeared to be a willing participant at a partisan event/luncheon where he
was sponsored, endorsed, and/or promoted by The Coos Bay-North Bend, OR, Rotary
International Club, with a 501(c)(3) status.” See Complaint at 2. The complaint asserts that the
Club is a 501(c)(3) organization and thut Rep. DeFazio’s appearance before the Clab was
campaign-related, and therefore alleges that hesting Rep. DeFuzio’s appearance was prohibited
by the Intemal Rsvenue Cotie. §ee Complaint at 1. While the complaird does not cite any
portions of the Fedaral Elaction Campaign Act of 1971, as amended, (“the Act”)," it generally
alleges that the Club made a political contribution to Rep. DeFazio, See Complaint at 2.

! The complairnt appears ¥ rely on informetion from am Alliance for Justice webpage as the basis for the allegntion
that respondents violated the Act. See http://www.afj.org/assets/resources/nap/election-year-advocacy-candidate-.
foruses.pdf, (imat visided October 3,2011.) The complaiat quoted the Alliance for Justice Fact Shaet, in whish the
AFI advised that “a 501(c)(3) may NOT host a federal candidate’s appearance that is campaign-related because
doing so would provide a beneficial opportunity for the candidate to address the public, equal to an in-kind
contribution, which is impermissible for a (501)Xc)3).” Complaint at 1 (emphasis in the original).
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MUR 6446 (DeFazio)
Factual and Legal Analysis
Page 2 of 6

Congressman Peter DeFazid has represented the congressional district that encompasses
Coos Bay and North Bend, Oregon, from the time of his initial election in 1986. In virtually
identical responses, Rep. DeFazio and the Committee state that Rep. DeFazio often speaks at
Rotary meetings throughout his district, and that he has “attended 43 Rotary Club gatherings
including at the Bay Area Rotary in the last 10 years.” See Committee Response at 1. Rep.
Dellazio notes that the élub contacted his ceagrensional office regarding his uvailability to speak
in early Oataber 2010, thet his distrint schaduler canfirmed iiir availabiiity with the Club ost
Octokar 8, 2010, and that his prel_cntation on Ostober 12, 2010 fooused an transpertation
projeets, including a six-year teansportation reauthorization bill Rep. DeFazio authored. See
DeFazio Response at 1. Local news coverage .of his presentation notes the transportation focus
of Rep. DeFazio’s remarks. See Erica Rush, “DeFazio: Timing is everything for Rail Service,”

posted on the website of KCBY 11 on October 12, 2010 (Attachment A to the DeFazio

Response.) Rep. DeFazio and the Committee also state that the Club did not “display Mr.

DeFazio’s campaign signs, distribute information absut my candidacy, or treat thisas a

campaign event,” and the Responses included photos indicating the iack of campaign materials at
the event. See Comunittee Respoase at 2 and Attached Photos 1-4, (showing lunch tables, the

' speaker’s podium, and adisplny 1creen.)

Complainant states that she attended the Club’s meeting on October 12, 2010, though
available information indicates that she is not a Club member, nor was she a guest of a Rotarian,
and the meeting was not open to the public. It appears that Complainant Mﬁ the meeting
because she was concerned about Rep. DeFazio’s appearance, as she had previously contacted
the Club’s president, Jim Molitor, regarding her frustration about the Club’s rejection of a i
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Factual and Legal Analysis
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campaign appearance by a surrogate for Art Robinson, Rep.-DeFazio’s opponent in the general
election. Complainant states in her complaint that

It is my understanding that The Coos Bay-North Bend Rotary International Club

Board had cammitted to share their September 14, 2010 meeting with “The

American Bxceptionalism Tour” with rerowned Astronaut Scott Carpenter

campaigning for Art Robinson for Congress. ... However, just days before the

scheduled event, President Jim Molitor called and cancelled due to ‘the Board and

Rotary’s Bi-Laws [sic] state they cannot be irivolvexd in anything political.’

Complaint at 3-4.

The complaint states generally that there were “several partisan acclamations in support
of Rep. DeFazio from the Ratary Baard, members and guests during the partisan event,” but
gives no indication of what these “acclamations” were.? See Complaint at 3. The complaint also
acknowledges that “‘as a sitting Congressman, [Rep. DeFazio] could have spoken ... to ‘share his
expertise on another subject,” but states complainant’s perspective that “{t]he whole meeting was
all about Rep. l?eFazio! He applauded himself for the great work he’s done and is now doing
and why it is so important for him te continue his progress next term. He clearly implied ‘VOTE
FOR ME!’" See Complaint at 3.

After leaving the meeting, Complainant wrote a letter to Rep. DeFuzio regarding her
concems about his appwarance at the Club’s meeting. See Complaint at 4 and Complaint
Attachment 1, “My Letter,” dated Octeber 17, 2610. Subsequantly, Complainant filed the
complaint in this matter,

" Available information indicates that the Coos Bay-North Bend Rotary Club is not a

501(c)(3) organization, it is in fact a 501(c)(4) organization, and indicates that the October 12,

2 Complainant asserted in the Complaint that she voice-recorded the meeting, but did not include a recording with
her submission & quene froo: the alieged recording in her Complaint. See Corsmeaiit at 5.
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2010 Club meeting was not open to the public.® In addition, DeFazio's response states that
DeFazio’s presentation to the Club related to transportation topics that affected the region. See
DeFazio Response at 1. See also Club Response at 2 and Molitor Aff. at | (explaining that Rep.
DeFazio presented his annual non-partisan legislative update). The Committee’s response states
that the Club did not display the Committee’s campaign signs, distribute information about Rep.
DeFazio’s candidaty er treat the event as a campaiga event. See Coisenitiee Response at 2.
DeFazio’s response alno explicitly denies that the Chub endoasad his candidacy. See DeFazio
Response at 1-2. o
IIL LEGAL ANALYSIS

The complaint generally alleges that the Club “violated Federal Election Laws and
blatantl'y disregarded (501)(c)(3) Election Regulations,” and appears to suggest, by citing to the
Alliance for Justice webpage, that the Club made contributions when it allegedly endorsed
DeFazio and provided facilities and resources for a campaign-related appearance at the
members’ meeting. See Complaint at 1-3. It is unlawful for any corporation to make a
contribution in connection with any election to any political office, or for any candidate [or}
political committse to knowingly aocept or receive ;ny cerporate coxtribution. 2 U.S.C.
§ 441b(a). Further, moh tischipure report rewsirad by the Commizsion shuil disclose the tntud
amoust of all pegeipts, including the identifination of aach parson who makes a conmbuhon to -
the reporting authonzed corumittee, whose contnbuuons have an aggregate value in excess of
$200 per election cycle. 2U.S.C. § 434(b). Therefore, because the Club is incorporated, if the
Club made, and -Rep. DeFazio and the Committee accepted, in-kind contributions in connection

with the event, each would have violated 2 U.S.C. § 441b(a) by making and accepting,

? DeFazio’s campaign’s response suggests that the Coos Bay-North Bend Rotary Club is a 501(c)(6) organization,
which is the LR.S. dasignation for business leagues and Chambers of Comanezae.
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respectively, the prohibited contributions. Further, the Committee would have been required to
report those contributions pursuant to 2 U.S.C. § 434(b). However, here, where it appears that
Rep. DeFazio attended the Club’s monthly member’s meeting, which was closed to the public
and served as a meeting for members to interact with their sitting Member of Congress regarding
legislative issues, and Rep. DeFazio's non-partisan presentation related to transportation topics
that affected the region and was not treated by the Club as a carapaign event, the availeble
information inditates that Rep. DeFazio’s presentatiomto the Club was a pesraicsibie
oficeholder appearnoe, that the Club did not eadnrse Rep. DeFazin during his appearance, and
therefore Rep. DeFazio’s appearance did not generate an impermissible in-kind corporate
contribution from the Club to the DeFazio Committee.

" With regard to the alleged endorsement, Rep. DeFazio and the Committee deny that the
Club endorsed Rep. DeFazio during his appearance, and the available information appears to
support that assertion. See DeFazio Response at 1-2 and at Attachment A. Separate from the '
endorsement argument, the complaint suggests that the Club made a more general in-kind
contribution to the DeFazio Committee by using Club .resources to host his appearance. The
complaint states the Club “made a politieal cortrilation te a candidate, Rep. Petex DéFezio.
(TIME=CONTRIBUTION=MONEY). .... [The Club] used facilities for candidate, Rip. Petor
DeFazio’s cndorsement.” Sge Complaint at 2. However, as discnssed above, the availablo
information indicates Rep. DeFazio appeared before the Club in his capacity as an officeholder
and not as a candidate.*

4 The Commission does not reach the issue here of how the Supreme Court's decision in Citizens United v. FEC,
130 S. Ct. 876 (2010), affects the Commissions’ regulations at 11 CFR Part 114 governing the circumstances under
which corporations may sponsor Federal candidate appearances or endorse Federal candidates.




116443204221

MUR 6446 (DeFazio)
Factual and Legal Analysis
Page 6 of 6

Therefore, despite the complaint’s general allegations that Rep. DeFazio’s appearance at
the Club’s meeting resulted in a contribution, the available information indicates that Rep.
DeFazio’s presentation to the Club was a permissible officeholder appearance and did not
generate an impermissible in-kind corporate contribution to the DeFazio Committee.
Accordingly, the Commission finds no reason to believe that Peter DeFazio or DeFazio for
Congress and Robert Ackermam, in his official capucity s treasurer, violated 2 U.S.C. § 441b(a)
when Rep. DaFazio made a non-campaign-zelated efficahaid=r aupearance at the Club’s October
2010 membership meeting, ar that DeFazio for Congress and Robert Ackermsn, in his official

capacity as treasurer, violated 2 U.S.C. § 434(b) by failing to report a contribution.



